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Court of Appeals of the District of Columbia 

! 

No. 3385. 

j 

William L. Shanks, Appellant, 

vs. 

I 

Franklin K. Lane, Secretary of the Interior^ 

• ! 

i 

a Supreme Court of the District of Columbia. 

In Equity. No. 36,429. 

j 

William L. Shanks, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of thd District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed ajnd proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

j 

Filed December 24, 1918. 

In the Supreme Court of the District of Columbia. 

i 

In Equity. 36,429. 

William L. Shanks, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

i 

Comes now the plaintiff above named and for cause of action 
alleges: J 1 

1. That the plaintiff William L. Slianks, is a citizen of the United 
States and a resident of the State of Montana and thd defendant 
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Franklin K. Lane, is a citizen of the United States, temporarily 
residing in the city of Washington, D. C., holding the office of Secre¬ 
tary of the Interior, and as such is sued herein. 

2. That one George S. Rogers served as a soldier in the Union 
Army in Company “L” First Iowa Cavalry from September 24th, 
1861. to February loth, 1S66, and that he made a soldier’s declara¬ 
tory statement No. 228 at the Land Office at Worthington, Minnesota 
i'ii November 10th. 1873, for the 1\ . Va of the S\\. 14 and the SM . 
14 of the NW. 14 Section 6, Township 101 North, Range 29 West, 
of the 5th P. M., containing 123.94 acres of land. That afterwards 
and about the month of December, 1916. said George S. Rogers sold 
and conveyed all his right and interest in and to 36.06 acres, being 
the balance of 160 acres, as a soldier’s additional right, which said 
right and interest was by mesne conveyances assigned and 
2 transferred to the extent of 25.50 acres to the plaintiff” 
herein. On December 18th. 1915, said William L. Shanks 
filed his right to said 25.50 acres for entry in the General Land Office, 
in lieu of another right held defective in connection with his entry 
theretofore made at the United States Land Office at Bozeman. Mon¬ 


tana. and known as Bozeman 010521. 

3. That said application for entry was made under, according to 
and in full compliance with the rules, regulations, decisions, and prac¬ 
tices of the Department of the Interior, governing such and like cases, 
and said application was accompanied with the full and legal evi¬ 
dence of the plaintiff’s title to the additional right claimed bv him 
which evidence was accepted by the Commissioner of the General 
Land Office, and fully and finally adjudicated by him in accordance 
with rules, regulations, decisions, and practices then in full force 


and effect. 

4. It was decided by the Commissioner of the General Land Office 
on January 1.4th, 1916, that the military service had been performed 
as alleged, that the declaratory statement had been duly filed on 
November 10. 1873, for the number of 123.94 acres, and that the 
assignments Of 25.50 acres to said plaintiff were in due and regular 
form, all of which facts so found in favor of said plaintiff are fully 
set out in the decision of January 14th, 1916, a copy of which is 
hereto attached marked Exhibit “A” and made part hereof. 

5. Said plaintiff now alleges that by virtue of said soldier’s declara¬ 
tory statement of November 10th, 1873, the provision in S'ection 

2306. Revised Statutes, and the assignments alleged the plain- 
3 tiff thereby became vested with a soldier’s additional right 
in the amount of 25.50 acres, and that upon the facts so found 
in the decision on January 14th. 1916, Exhibit A, was in law en¬ 
titled to a patent tor said land. But the said Commissioner failed, 
neglected and refused to find that the plaintiff was so entitled to a 
patent for said 25.50 acres in any portion thereof, and held said 
application for rejection in spite of the facts so found by him in 
favor of said plaintiff, as is also shown in said decision now set out 
as Exhibit A. 


6. That on February 25th, 


1916, the Commissioner of the General 
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Land Office addressed a letter to the Register and Receiver of the 
Land Office at Bozeman, Montana, in which he adhered to the ruling 
made on January 14th, 191(5, a copy of which letter is hereto attached, 
marked Exhibit B, and made a part hereof. That thereafter and 
within the time allowed by law an appeal was taken fr<jm said de¬ 
cisions herein set out in Exhibits A and R, and on September 20th, 
1918, the appeal was decided by the First Assistant Secretary of the 
Interior, and the motion for a rehearing was denied, a cbpy of said 
decisions so affirming the Commissioner and denying a rehearing arc 
hereto attached, marked Exhibit C and D, and made partis hereof. 

7. Said plaintiff now alleges that said application was so held for 
rejection as shown in said Exhibits A, B, C and D, solely because 
“the declaratory statement was not followed within six jmonths by 
the making of the entry/' and the commencement of “hid settlement 
and improvement/' and not upon any defect in the service of the 
soldier, the declaratory statement, or in the assignment of the interest 
in the alleged additional right. 

8. Said plaintiff now alleges that said rulings arid decisions 

4 of the Commissioner of the General Land Office land of the 
Secretary of the Interior, after finding the fact.4 as to the 

soldier’s service, the declaratory statement, and the assignment in 
plaintiff's favor, were and are erroneous in law, unfounded!, unauthor¬ 
ized, contrary to the decisions of the Court, outside of and beyond the 
power and jurisdiction of the Secretary of the Interior, jmd purely 
arbitrary; that no other or further entry was necessary and no settle¬ 
ment or improvement was required, but that said declaratory state¬ 
ment. was an entry under the homestead laws, and upon the facts 
so found the plaintiff's right in and to said 25.50 acres df land was 
complete and perfect. That by said decisions as above alleged the 
defendant has attempted to set aside, the laws of Congress and over¬ 
rule the decisions of the Supreme Court of the United Stdtes; he has 
beclouded the right hereinbefore mentioned to said 36.06 adres of land 
and especially the right of this plaintiff to said 25.50 acres, and has 
rendered the same of no value or benefit to him, and has prevented 
and will prevent him from using the same for his profit imd advan¬ 
tage, and said plaintiff is now by reason thereof unable jto use said 
right on any of the public lands of the United States, arid that f he 
Secretary of the Interior threatens finally to reject said application, 
and to order the same cancelled on the books of the Larid Office at 
Bozeman. Montana, and will do so to the great and lasting injury of 
said plaintiff unless restrained from so doing by the order of this 
Court, and that if said application.be cancelled said plaintiff has no 
adequate remedy at law. 

Wherefore the said plaintiff prays the judgment of this 

5 Court as follows: 

1. That a rule may he issued herein directing that the de¬ 
fendant Franklin K. Lane, Secretary of the Interior, slujw cause, if 
any there be, why a temporary injunction should not he issued in this 
case, restraining the said defendant and the public officials acting 
under him from cancelling said application or from taking further 
action in this matter until the final hearing hereof, and! that upon 
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such final hearing the said defendant be perpetually enjoined from 
carrying out said decisions against said plaintiff and from cancelling 
said application of the plaintiff heretofore described. 

2. That the Court issue its judgment and order holding and de¬ 
claring that said soldier's declaratory statement was an entry under 
the homestead laws, and bv virtue of Section 2306, Revised Statutes, 
secured to the plaintiff a complete and perfect property right in and 
to said 25.50 acres, and that no other or further entry was required 
and no settlement or improvement necessary; declaring that said de¬ 
cisions are illegal, null and void, and removing the cloud from the 
right of said plaintiff, restoring said additional right to him, un¬ 
clouded and unaffected by the decisions above mentioned, and that 
said right of the plaintiff may be declared and held in law as granted 
by Congress and sustained by the Courts. 

3. That said plaintiff may have such other and further relief a- 
may be agreeable to equity and good conscience. 

WILLIAM L. SHANKS, 

By IT. A. LIEGARTY, 

'Attorney for Plaintiff. 

S. S. ASHBAUGH, 

Of Counsel. 


6 District of Columbia, ; 

I. Edward It. Harvey, being first duly sworn, depose and say that 
.1 am the duly authorized attorney in fact of the plaintiff, William L. 
Shanks, who is now residing in the State of Montana, and absent 
from the District of Columbia, that the facts stated in the foregoing 
bill are within my personal knowledge, and that the matters and" facts 
therein stated are true. 

EDW. R. HARVEY, 


Subscribed and sworn to before me this 23rd dav of December. 
1918. 

[seal. I AGNES E. IIOLDEN, 

Notary Public, I>. ('. 


Exhibit A. 


Filed December 24. 1918. 


In reply please refer to Bozeman 010521 
2 inels. 

IX. 

IX. D. N. C. 


“F. S./D.” 


M. A. M. 
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Department of the Interior. 

General Land Office. 

Washington. .January! 14, 1916. 

Address only the Commissioner of the General Land Office. 

7 William L. Shanks. Assignee of Thomas Moshier, Adminis¬ 
trator of the Estate of Philip Moshier; Mary McLees, 
Widow of Egbert McLees; Mary A. Mills, Widow of Robe- 
pierre Mills; C. H. Comstock, Sole Heir of Heniy Comstock. 
Jr., and George S. Rogers. 

Secretary's Decision Promulgated. 

Application Held for Rejection. 


Register and Receiver, 

Bozeman, Montana. 

Sirs: I 

On June 30, 1915, this office considered the above-entitled appli¬ 
cation involving all the rights above named except that of Rogers 
to enter the SE%, XWV 4 Sec. 14. 1 S.. R. 16 E.. M. M. (40 acres 
based on the right of Moshier for 74)1 acres, of McLees for 7 acres 
of Mills for 2.04 acres and of Comstock of 4.55 acres,j aggregating 
21.50 acres. The application was held for rejection f<k the reason 
that McLees was not entitled to an additional right by {reason of de¬ 
ficient military service. 

The land was stated as not having been withdrawn {and the evi¬ 
dence of posting and publication and no protest report j of the Chief 
of Field Division as having been filed. Eliminating the right of Mc- 
Lccs, reduced the area of the other rights so that their aggregate area 
was insufficient to take the land under the decision ip the case of 
William C. McGehee (43 L. D., 172). and the applicant was permit¬ 
ted to file sufficient valid right in lieu of that of McLeds to take die 
land under said decision, or to appeal. 

Appeal was duly filed and on September 27. 1915. the Secretary 
of* flic Interior affirmed said decision. Motion for rcconsid- 
8 eration of the decision of September 27. 1915; was denied 
by the Secretary of the Interior December 13. 1015. A copv 
of each of said departmental decisions is herewith inclosed. 

On December 18, 1915, the applicant by. his local attorney of rec¬ 
ord, presented an assignment of* the alleged right of* George S. Rogers 
for 25.50 acres, in lieu of the defective right of Egbert McLees. The 
attorney stated that said right of Rogers is based upon declaratory 
statement No. 228 filed by George S. Rogers, at Worthington. Min¬ 
nesota, November 10, 1873, for the W. V> SW. and the SW. 14 
NW. Sec. 6, T. 101 N., R. 29 W., 5th P. M„ (123.94 acres), and 
upon military service performed by George S. Rogers jin Co. L. 1st 
Iowa Cav. from September 24. 1861, to February 151 1866. The 
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attorney stated that Rogers, upon the filing of his declaratory state¬ 
ment began immediate residence and occupation of the land involved 
and continued shell residence and occupation up to the time when he 
submitted final proof in 187(5. The attorney contends that an ad¬ 
ditional right under section 2805 R. K. became vested in the soldier- 
cntryman as his entry relates back to the time of the commencement 
of his occupation and residence upon the land, also because of the 
fact that the declaratory statement was filed prior to June 22, 1871, 
the date of the adoption of the Revised Statutes. 

The military service alleged has been verified from the records of 
the War Department. The records of this office show that the declar¬ 
atory statement was filed as alleged. The records further show that 
said George S. Rogers, made homestead entry No. 085(5, at Worth¬ 
ington, Minnesota, December 2. 1874. for the Land embraced 

9 in his declaratory statement, and that said entry was patented 
December 30, 1876. under F. C. No. 4250. 

In the final proof submitted on said entry, the witnesses state that 
George S. Rogers entered upon and made settlement of said land on 
the second day of December, 1874; that he built a house thereon of 
frame 14 x 24, board roof, one floor, having three windows and three 
doors, and lived in said house and made it liis exclusive home from 
the second day of September. 1874. to the time of making final 
proof. In In’s final homestead affidavit, the entryman. George S. 
Rogers, stated that he made actual settlement upon and cultivated 
the land embraced in his entry, having resided thereon since the 
second day of December, 1874, to the date of final proof. 

In the case of Charles II. Dempsey (42 L. D., 215), the Secretary 
of the Interior overruled the decision in the case of Fred W. Ashton 
(31 L. D.. 356). and held that a soldier's declaratory statement filed 
prior to June 22. 1874, the date of the adoption of the Revised Stat¬ 
utes, which was perfected into entry prior to its expiration constitutes 
with such entry a proper basis for additional right under 230(5 R. S. 
It appears from the above recital, relative to said soldier's declaratory 
statement and entry of George S'. Rogers that although the declar¬ 
atory statement was filed prior to June 22. 1874, it was not perfected 
by making said entry, but was allowed to expire by limitation. Set¬ 
tlement and residence upon the land was not begun until after the 
expiration of the declaratory statement. The case is, therefore, not 
controlled bv said decision in the Dempsey case. The home- 

10 stead entry of George S\ Rogers No. 0856, having been made 
after June 22, 1874, and not in pursuance and completion of 

his soldiers declaratory statement, does not. therefore, constitute a 
proper basis for an additional right under Section 2306 R. S. 

The application, is therefore, held for rejection, subject to the 
right of appeal, within thirty days from service of notice hereof. 

Notify the applicant that he may. within said period, file a valid 
right of sufficient area, when added to the rights of Moshier, Mills 
and Constock, will take the land under said McGehee decision. 

Serve notice personally, or by registered letter and make' report. 
Very respectfully, CLAY T ALLMAN, 

Commissioner. 


C. A. OBENCHAIN. 
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Exhibit B. 


Filed December 24, 1918. 

Tn reply please refer to Bozeman 010521 “F. S. DA ^1. A. M. 

Department of the Interior. 

General Land Office, 

Washinoton, February 25, 1916. 

1 

! 

Address only the Commissioner of the General Land Office. 

11 William L. Shanks, Assignee of Philip Moshierj: Egbert Me- 
Lees, Robespierre Mills. Henry Comstock, Jrj. and George 
S. Rogers. 

i 

j 

Decision of January 14, 1916. Adhered toi 

i 

• I 

Register and Receiver, 


Bozeman, Montana. 


Sirs : 


On April 8, 1915 the above-entitled application was filed in vour 
office, to enter the SE. V4 NW. V 4 Sec. 14. T. 1 S., R. 16-E., M. M. 
based oil rights of Moshier for 7.91 acres. McLees for [7 acres. Mills 
for '2.04 acres, and Comstock for 4.55 acres, aggregating 21.50 acres. 

By letter of June 90. 1915. the application was held for rejection 
because McLees had no additional right by reason of deficient mil¬ 
itary service. 

No evidence of posting and publication was stated as having been 
filed together with the statement of the Chief of Field Division that 
there was no information in his office warranting field investigation. 
The land was stated as not having been withdrawn. 

On appeal from said decision it was affirmed September 27. and 
motion of re-hearing denied December 13, 1915. 

December 18. 1915, applicant filed the alleged right of George S. 
Rogers, for 25.50 acres, in lieu of the defective right of McLees, 
based on sufficient military service and a soldier's declaratory state¬ 
ment No. 228, filed at Worthington. Minnesota. November 10. 1873, 
for 123.94 acres, which tract was entered by George $. Rogers De¬ 
cember 2. 1874. under Worthington IT. E. 9856. which was 
12 patented December'30. 1876, under F. C. 4230. In the final 
proof submitted on said homestead entry, the date of the estab¬ 
lishment of residence on the land was given variously as September 
2. 1874 and December 2. 1874. 

By letter of January 14, 1916. the application was again held for 
rejection, for the reason that the declaratory statement, although filed 
prior to June 22, 1874. was not perfected by making said entry, but 
was allowed to expire by limitation; that settlement and residence 
upon the land was not begun until after the expiration of the declara- 
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lory statement, and that the ease was, therefore, not controlled by 
the decision of the Department in the case of Charles H. Dempsey 
(42 L. D.. 215) holding that a soldier's declaratory statement filed 
prior to June 22. 1<S74. which was perfected into entry prior to its 
expiration, constitutes with such entry a proper basis for additional 
right under Section 2306. R. S. 

On February 12. 1916. the applicant submitted affidavit of the 
entryman. George S. Rogers, and certain correspondence tending to 
show that residence was established on the land in the spring or 
summer of 1874. in a house built on the land by one Barber, a prior 
claimant and purchased by Rogers prior to the expiration of the 
soldier's declaratory statement. He also submitted the affidavit of 
Hames George, stating that while he was living on his homestead in 
the year 1874. he assisted George S. Rogers to break up part of the 
land in Ids (Roger's) homestead. 


The applicant’s attorney contends that the filing of said soldier’s 
declaratory statement in November. 1873, moving upon the 
13 land within six months, and making the entrv in December. 

1874. was a continuous transaction, and that the soldier is. 
therefore, entitled to an additional right under Section 2306. R. S. 

Section 5 of the Act of June <8. 1872 117 Stat.. 333) provides as 
follows: 


That any soldier, sailor, marine, officer, or any other person coining 
within the provisions of this act. may. as well by an agent as in per¬ 
son, enter upon said homestead by filing a declaratory statement, as 
in pre-emption cases; provided, that said claimant in person shall, 
within the time prescribed, make his actual entry, commence settle¬ 
ment and improvements on the same, and thereafter fulfill all the 
requirements of this act." 

The act of June 22. 1874, adopting the Revised Statutes, codified 
the Act of June 8, 1872. as sections 2304 and 2309. inclusive. Sec¬ 
tion 2309. formerly Sec. 5. supra, reads as follows: 


"Every soldier, sailor, marine, officer, or other person coming within 
the provisions of Section twenty-three hundred and four may, as 
well by an agent as in person, enter upon such homestead by filing 
a declaratory statement as in pre-emption cases; but each claimant in 
person shall within the time prescribed make his actual entry, com¬ 
mence settlement and improvements on the same, and thereafter 
fulfill all the requirements of law.” 


In the case of John Richard Heinz (43 0. D. 300). the depart¬ 
ment considered a soldier’s declaratory statement which was not 
followed by an entry, and decided that the filing of such statement 
is not the equivalent of an entry, within the meaning of Section 
2306 R. S. The Dempsey case, supra, was referred to, and held to 
have been properly disposed of, but the language used in the said 
case was held to be too broad, and said decision was modified to 
conform to the conclusion reached in the Heinz case. Referring to 
the contention of attorneys in the latter case, arguing that a 
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soldier’s declaratory statement is an entry undef the home- 

14 stead laws, because it exhausts the homestead rigljt, and other 
contentions of counsel the Secretary concluded as follows: 

| 

“As was pointed out in its former decision in this case, these and all 
other arguments based upon analogies and upon the Supposed in¬ 
justice and inequality of the law, are of no avail as against the ex¬ 
press terms of the statute, which not only do not recognize a sol¬ 
dier’s declaratory statement as an entry but require the declarant 
to make an entry under the homestead law within six months, upon 

•penalty of forfeiting all claims under his filing." 

■ 

From the foregoing, it appears that both the law and! the depart¬ 
mental decisions are adverse to the contention of counsel! to the effect 
that the cultivation of the land establishment of residence alone, 
without making the entry prior to the expiration of jthe soldier's 
declaratory statement, constitute a valid basis for an additional right. 

The former decision of January 14. 1910. holding that no right 
exists in this case for the reason that the declaratory statement was 
not followed within six months by the making of the eritry. but was 
allowed to expire by limitation, is adhered to. Notify the applicant 
hereof, and in due time make your report allowing foil- the period 
intervening between the date of tiling the additional evidence and 
the date of this decision. 

Serve notice personally or by registered letter. 

Copy inclosed for service. 

Very respectfully, 

CLAY TALL MAN, 

Commissioner. 

C. A. OBENCHAIN. 

j 

15 Exhibit C. 

I 

Filed December 24, 191S. ' j,- ... jg 

Department of the Interior, 


Washington. J j 

September! 20. 1918. 

D-32215. 

J 

William L. Shanks, Assignee of Philip Moshier: Egbert McLees, 
Robespierre Mills, Henry Comstock. Jr., and George S. Rogers. 

S. D.” § - 

Bozeman-010521. IS 

Application rejected. 

Affirmed. 


2—3385a 
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Appeal from the General Land Office. 

William L. Shanks, assignee of* George S. Rogers, et al., has ap¬ 
pealed from a decision of the Commissioner of the General Land 
Office dated February 25. 191(5, holding that no soldier's additional 
right inured to said Rogers, and rejecting the application to make 
entry under Sections 230(5 and 2507 Revised Statutes, for S. E. *4 
X. W. x /± See. 14. T. 1 S.. R. 10 E., M. M.. Bozeman. Montana, land 
district. 

It appears that an assignment of the alleged right of said Rogers 
was filed in lieu of a defective right theretofore tendered; that 
Rogers performed sufficient military service, and on November 10, 
1873. filed a soldier’s declaratory statement in the Worthington, 
Minnesota, land office, for 125.94 acres, for which tract he made 
homestead entrv on December 2, 1874. and which entrv was later 
perfected. In the final proof the date of the establishment of resi¬ 
dence was stated in one place as September 2, 1874, and in 
19 another as December 2, 1.974. It is stated in an affidavit 
executed bv said Rogers on Februarv 5. 191(5, that his resi- 
deuce was established on the land in the spring of 1874. imme¬ 
diately after purchasing the relinquishment of a prior claimant, and 
that lie broke 10 acres that spring. 

Although Rogers was allowed to make homestead entry for the 
land described in his declaratory statement, all rights under his 
declaration had been forfeited long prior to the date of the entry, 
and the entry having been made subsequent to June 22, 1874, no 
right of additional entry which Rogers could assign ever existed. 
(John Richards Heinz, 43 L. D., 300). 

The decision appealed from is affirmed. 

(Signed) ALEXANDER T. VOGELSANG, 

i First Assistant Secretary. 

Exhibit 1). 

Filed December 24. 1918. 


Department of the Interior. 


D-32215 


Washington. 


December 6, 1918. 


William L. Shanks, Assignee of Philip Moshier et al., and George 

S. Rogers. 

“F. S. D.” 

Bozeman 010521. 

Motion denied. 

Motion for Rehearing. 

W illiam L. Shanks has moved for a rehearing of his ap¬ 
peal from the decision of the Commissioner of the General 
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Land Office on February 25, 101G, affirmed on appeal byj the De¬ 
partment on September 20, 1918 (unreported), and by which de¬ 
cision the Commissioner adhered to his previous decision of January 
14. 191(5, holding for rejection said applicant’s soldier’s additional 
application to enter S. E. 14 N. 5V. )4 Sec. 14, T. L. S., II. 16 E., 
M. M., in the Bozeman, Montana land district, based upon sundry 
soldier’s additional right- of George S. llogcrs, a soldier of tbe Lnion 
Army in the. civil War—the other assigned rights being found 
valid' but being insufficient to sustain the entry unless supple¬ 
mented by the alleged right held by assignment from said Rogers, 
which was found invalid. 

Said Departmental decision affirming that of the Commissioner 
was placed on the ground that the soldier’s homestead entry made 
December 2, 1874, could not take effect by relation as of! the date 
of his declaratory statement, November 10, 1873, because the declara¬ 
tory statement had lost its force through not being followed by the 
homestead entry within six months thereafter, and that! hence it 
must stand as an entry of its own date, which was subsequent to the 
date of the adoption of the Revised Statutes, June 22, 1874, while the 
soldier’s additional right conferred by Section 2306 R. Sjwas con¬ 
fined by the terms of that section to persons entitled, undet the pro¬ 
visions'of Section 2304 to enter a homestead, “who may Have here¬ 
tofore entered under the homestead laws a quantity of land less than 
160 acres.” 

Section 2304 Revised Statutes, extending the right of Homestead 
entry to certain soldiers and sailors of the Civil war, coupled 
18 with certain special privileges of entry, provided, among other 
things, that such (soldier) homestead settler— ' 

j 

“Shall be allowed six months after locating his homestead and 
filing his declaratory statement within which to make his entry and 
commence settlement and improvement. 

And Section 2309 Revised Statutes provided that— 


Every soldier * * * coming within the provisions of Sec¬ 

tion 2304 may. as well bv an agent as in person, enter upon such 
homestead by filing a declaratory statement, as in preemption cases; 
but each claimant in person shall within the time prescribed make 
his actual entry, commence settlement and improvements upon the 
same, and thereafter fulfill the requirements of the law. 

The applicant now contends, in support of his motion fpr rehear¬ 
ing. that the last-quoted section contemplated that the soldier de¬ 
clarant should “within the time proscribed”—which means, within 
six months, the time prescribed by Section 2304—make His actual 
entry upon the land described in his declaratory statement; and com¬ 
mence settlement and improvement thereon—not that he should 
within said time make his formal homestead entry on the records of 
the district land office. And upon rendering of the Commissioner’s 
decision of January 14, 1916, and prior to the adhering decision of 
February 25. 1916, the applicant filed affidavits of the soldier and a 
neighbor, and the statement of a relative formerly living with the 
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.soldier purporting to show that he look possession of the tracts de¬ 
scribed in his declaratory statement and broke several acres for crops 
in the spring of 1874, and lived on said tracts thereafter until he 
made homestead entry thereof in the following December. 

It is unnecessary here to dispute the soundness of the con- 

19 struction of Section 2309 Revised Statutes thus urged; for 
assuming it to be correct and even giving to said supple¬ 
mentary evidence introduced the full effect claimed for it, conform¬ 
ity is not shown with the requirement of Section 2304 that the sol¬ 
dier declarant should, within six months after filing his declaratory 
statement, '‘make his entry'* as well as commence his settlement and 
improvement. Under the construction urged for Section 2309 set¬ 
tlement within six months after filing the soldier's declaratory state¬ 
ment might serve to furnish a basis for that statement, but it could 
not prolong its life so as to furnish a connecting link between the 
declaratory statement and the homestead entry, made thirteen 
months after the declaratory statement and consequently nearly 
seven months after its statutory life had expired. 

It was held in Charles H. Dempsey (42 L. D., 215), overruling 
Fred V\\ Ashton (31 L. D. 356), that a soldier's declaratory state¬ 
ment filed previous to the adoption of the Revised States "which 
was, as on this case, changed to a formal entry subsequent to that 
date" (but within the six months following the filing of the declara¬ 
tory statement-—which distinguishes the Dempsey case from that 
here in question), should entitle the soldier to an additional right 
for the deficiency in acreage of his first entry—in other words that 
the homestead entry took effect by relation as of the date of the 
declaratory statement ; and the case of John Richard Heinz, on re¬ 
hearing (43 L. D. 300). holding that a declaratory statement filed 
prior to the adoption of the Revised Statutes which never ripened into 
a homestead entry was not a sufficient basis for a soldier's additional 
right, simply distinguished the Dempsey case on that ground, 

20 leaving 1 it in authority within the scope of the situation it 
presented. But it has never been held, nor could it, con¬ 
sistently with principle, he now held in the absence of precedent, 
that a settlement within six months after filing a declaratory state¬ 
ment under Section 2304 so prolonged tTie life of that statement as 
to allow a homestead entry made more than six months still later to 
relate back to the expired declaratory statement or to the date of the 
settlement not i mentioned in the homestead entry. 

It should be observed that the lapse of time was such that either 
the settlement date (left wholly indefinite bv said supplementary evi¬ 
dence) must have been more than six months after the declaratory 
statement,—i. e., later than May 10, 1874,'in which case it was too 
late to bear any relation to said expired statement or else the home¬ 
stead entrv must have been more than six months after the settle- 
ment date. 

Moreover, the facts assumed in the foregoing discussion cannot be 
admitted as established by said supplementary proofs, but have 
merely been assumed as a basis of the foregoing discussion. It 
would be a dangerous precedent to allow the record of the homestead 
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entry in question and the final proofs which perfected the same in 
October, 1876, and which stated the date of the soldier’s settlement 
to have been that of his application for entry (December 2, 1874). 
to be contradicted after the lapse of forty years by the affidavits of 
two elderly men of such illiteracy and such presumably untrained 
memories that the signature of each to his affidavit is made “by 
mark.” 

21 The motion for a rehearing is denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 

Ttnlc to Show Cause. 

Filed December 24. 1918. 


Upon consideration of the petition of the plaintiff filed herein on 
the 24th day of December. 1918. it is by the Court this|24th day of 
December, A. D.. 1918 

Adjudged, ordered and decreed. That the defendant, Franklin 
K. Lane Secretary of the Interior, be and he hereby is required, on 
or before the 3rd day of January, A. D. 1919. to shiow cause, if 
any there be, why a temporary restraining order should not issue, 
restraining Franklin I\. Lane, Secretary of the Interior and all pub¬ 
lic officials acting under him. from cancelling the application of 
William L. Shanks, as assignee of the soldier additional rights of 
George S. Rogers dated December 18th. 1915. Serial Number Boze¬ 
man 010.521. made in the General Land Office of the United States, 
and. further from taking any action in the matter of the said appli¬ 
cation of William L. Shanks as assignee of the soldier’s additional 
rights of said George S. Rogers for entry of the S. E. 14 N. W. % 
Section 14, Township 1 S.. Range 13 E.. M. M.. said application hav¬ 
ing been made by the said William L. Shanks on 18th day of De¬ 
cember. 1915, bearing Serial No. Bozeman 010.521. and Department 
No. D-32215, until further order of this Court,; providing a 
22 copy of this order be served upon the said Franklin K. Lane. 
Secretarv of the Interior, on or before 27th dav of December, 

1918. 

By the Court. WALTER I. McCOY, 

Chief Justice. 

(Endorsed:) No service by Marshal. 

I 

j 

•Motion to Dismiss 
Filed January 2, 1010. 


Comes now Franklin I\. Lane, Secretary of the Interior, defendant 
in the above-entitled suit, by his attorneys, and moves to dismiss 
the bill of complaint herein filed: and for cause shows: j 


i 

i 


14 


W. L. SHANKS VS. FRANKLIN K. LANE, SEC'Y, ETC. 


1. That plaintiff has not in or hy said bill set forth any facts 
entitling him to the relief sought, or to any relief in equity. 

2. That the object and purpose of the suit is to secure title to a 
tract of public land, tlie complete and legal title thereto being still 
in the United States, which is not a party to this suit nor has, in this 
behalf, consented to be sued. 

3. That the object and purpose of the suit as appears on the face 
of the bill, is to secure a review and reversal of certain decisions 

rendered by the defendant in due course of administering the 
23 public-land laws of the United States; that under the law 
full and complete jurisdiction therein is committed to the 
defendant; and that his decisions, so rendered within his jurisdic¬ 
tion as aforesaid, involve the exercise of judgment and discretion and 
are not reviewable in this or any direct proceeding by any court while 
title to the land involved is still in the United States. 

Wherefore, hepravs that the rule to show cause herein filed may 
be discharged, that the bill of complaint may be dismissed with his 
reasonable costs, and that lie may be permitted to depart hence 
without dav. 

FRANKLIN K. LANE, 

Secretan/ of the Interior. 

Bv his Attornevs: CHARLES D. MAIIAFFIE. 

Solicitor; 

C. EDWARD WRIGHT. 

A distant . 1 florae;/. 


Return to Rule to Show Canxe. 


Filed January 2. 1019. 

:jc sfe aje ijc sje sje sje 

Comes now the defendant in the above-entitled suit, by his attor¬ 
neys. and respectfully shows to the court that he: has filed herein a 
motion to dismiss the hill of complaint: and he prays that said mo¬ 
tion mav be taken as a return to the rule to show cause herein issued. 

FRANKLIN K. LANE, 

Secrctarif of the Inferior. 
By his Attorneys: CHARLES I). MAIIAFFIE. 

Solicitor; 

C. EDWARD WRIGHT. 

A wist an t A ttorn c.;/. 

24 Opinion of Court. 

Filed January 28. 1920. 


* * * * * sje 

It appears from the hill that in November 1872 one Rogers, a 
former soldier, filed a declaratory statement for a certain tract of* 
land under R. V. See. 2309. The Secretary of the Interior rejected 


W. L. SHANKS VS. FRANKLIN K. LANE, SEC ? Y. ETC. 15 

an application for an additional soldiers right based oh this declara¬ 
tory statement upon the ground that it was not followed within six 
months by the making of an entry and the commencement of settle¬ 
ment and improvement. 

The plaintiff contends that the filing of the declaratory statement 
is, in itself, a sufficient entry under the statutes for the purpose of 
fixing a basis for the soldiers additional right, and that no further 
entry is required. The statute provides that the claimant may ‘’enter 
upon such homestead bv tiling a. declaratory statement as in pre¬ 
emption cases; but such claimant shall within the time prescribed 
make his actual entry, commence settlement and improvements on 
the same: and thereafter fulfill the requirements of the law.” The 
Secretary of the Interior holds that no additional soldiers right can 
he acquired except when the homestead right has been, duly acquired 
and perfected, and must have been Iniated by a declaratory statement 
filed prior to June 22. 1874. and actual entry, etc., made within six 
months thereafter. 

Whether this be the correct construction of the statute or not. 
there is much to he said in its favor and thq ruling of the 
25 Secretarv of the Interior cannot he said to be arbitrarv. 

It results therefore under the decision of the Court of Ap¬ 
peals in I'. S. in rel. "Walt us vs. I.ane. the hill should he dismissed. 

JENNINGS BAILEY. 

Justice. 

Decree Dismissing Bill. 

Filed January 30. 1920. 


This cause came on to he heard on defendant's motion to dismiss 
the plaintiff's bill of complaint, said motion standing likewise as a 
return to the rule to show cause, and was argued by counsel; where¬ 
upon, upon consideration thereof, the court being fully advised in 
the premises, it is, this 30th day of January, 1920, 

Ordered, adjudged, and decreed that the rule to show cause herein 
issued be, and the same is hereby, discharged, that the bill of com¬ 
plaint be, and the same is hereby, dismissed, and that defendant 
may have judgment for costs to be taxed by the Clerk. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 

And from the aforegoing on the date above written the plaintiff 
in open court noted an appeal to the Court of Appeals & the 
26 same is allowed; and the costs bond is fixed in the penal sum 
of $100 with privilege of making cash deposit, of $50. in lieu 
thereof, with the Clerk. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 
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Memorandum. 

February IS. 1020.—Appeal bond approved and filed. 

Assignment of Errors. 

Filed February 24, 1020. 


The plaintiff. William L. Shanks, appellant, assigns the following 
errors: 

1. The Court erred in dismissing the plaintiff's Bill of Complaint. 

2. The Court erred in this particular case in holding that the 
defendant hadi correctly interpreted Sections 2306 and 2307. Revised 
Statutes of the United States. 

3. The Court erred in not finding as a matter of law that the 
filing of a declaratory statement by George S. Rogers in November, 
1873. was a valid basis for a soldier's “additional right as granted bv 
Section 2306. Revised Statutes of the United States. 

HARRY A. HEGARTY, 

Attorney for Plaintiff . 


Received copv of the foregoing this 20 day of February 
A. D. 1920. 

C. EDWARD WRIGHT, 

Attorney for Defendant. 


Designation of Record. 

Filed March 4, 1920. 

sje * 5)e * sjc * Jjc 

The clerk will please include in the record the following: 

1. Dec. 24. 1918. Bill and exhibits. 

2. “ Rule to show cause. 

3. Jan. 2. 1919. Motion to dismiss Bill. 

4. “ Answer of defendant to Rule to Show Cause. 

5. Jan. 28. 1920. Opinion of the Court. 

6. “ 30, “ Decree dismissing bill. 

7. Feb. 18, “ Appeal bond. 

• 8. “ 24, “ Assignment of errors. 

H. A. HEGARTY, 

For Plaintiff. 
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28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 36,429 in Equity; wherein Wil¬ 
liam L. Shanks is Plaintiff and Franklin K. Lane, Secretary of the 
Interior, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my flame and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th dav of March. 1920. 

i * 

I 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YpUNG, 

Clerk 

Bv W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3385. William L. Shanks, appellant, vs. Franklin K. Lane, Secre¬ 
tary of the Interior. Court of Appeals, District of Columbia. Filed 
Mar. 31, 1920. Henry W. Hodges, clerk. 
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IN THE 

Court of Appeals, District of Columbia 


William L. Shanks, Appellant , 

vs. 

Franklin K. Lane, Secretary of the Interior, 

Appellee. 


No. 3385 


BRIEF OF APPELLANT 


Statement of the Case 

December 24, 1918, Appellant filed Bill in Equity to 
compel the appellee to accept as the basis for a; soldier’s 
additional” right as to 25.50 acres of land, under; the pro¬ 
visions of Section 2306 Revised Statutes, U. S., declaratory 
statement No. 288, at the Land Office at Worthing¬ 
ton, Minn., November 10, 1873, made by one George S. 
Rogers, a qualified soldier, whose rights to the extent of 
25.50 acres had passed to appellant by mesne conveyances. 

Attached to the Bill are the following Exhibits;: 

A. Decision of Commissioner of General Land Office, 
holding appellant’s application for rejection but finding as 
a fact that Rogers was a qualified soldier who piade the 
declaratory statement November 10, 1873, made settlement 
December 2, 1874, and acquired as a homestead 123.94 
acres. (R. pp. 4-6.) 

B. Decision of Clay Tallman, Commissioner, G. L. O., 
again holding application of appellant for rejection. (R. 
pp. 7-9.) 
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C. Decision of Assistant Secretary of the Interior affirm¬ 
ing decision of Clay Tallman, Commissioner. (R. pp 
9-10.) 

D. Denial of a motion for rehearing of application. (R. 

pp. 10-12.) 

A rule for injunction pendente life issued. (R. p. 13. ) 

Appellee moved to dismiss bill. (R. p. 13.) 

The Court filed an opinion (R. p. 14) that bill should 
be dismissed, and the bill was dismissed. (R. p. 15.) 

As the bill shows that Rogers was entitled as a soldier 
and made the declaratory statement November 10, 1873, 
and followed this with actual entry and occupation Decem¬ 
ber 2, 1S74, which was more than six months after the 
filing of the declaratory statement and after June 22, 1874, 
the only question before this Court is whether or not the 
filing of the declaratory statement by Rogers is a proper 
basis for a soldier's additional right under Section 2306 
R. S. U. S. and the other assignments of error ultimately 
resolve themselves into this one question. 

ASSIGNMENT OF ERROR 

THE COURT ERRED IN NOT FINDING, AS A 
MATTER OF LAW, THAT THE FILING OF A 
DECLARATORY STATEMENT BY GEORGE S. 
ROGERS IN NOVEMBER, 1873, WAS A VALID 
BASIS FOR A “SOLDIER’S ADDITIONAL RIGHT” 
AS GRANTED BY SECTION 2306 R. S. U. S. 

ARGUMENT 

Authority for declaratory statements is found in Sections 
2304 and 2309 R. S. U. S. 

Section 2304 says: 
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“Such homestead settler shall be allowed six months 
after locating his homestead and filing his declaratory 
statement within which to make his entry and com¬ 
mence settlement and improvements.” 

i 

Section 2309 says: i 

“every soldier * * * may as well by agent as in 

person enter upon such homestead by filing a; declara¬ 
tory statement as in pre-emption cases.” 

i 

Apparently both the appellee and the learned Justice 
below assumed that the acquisition of a homestead and the 
securing of an “additional right” are synonymous. This 
is obviously not so. A homestead is acquired by miking the 
necessary entries in the Land Office and settling Upon and 
improving the land, whereas an “additional right” is a 
bounty conferred by Congress upon the soldier who, prior 
to June 22, 1874, has “entered under the homestead laws 
a quantity of land less than 160 acres.” The quantity of 
the bounty is the difference between the amount entered 
under the homestead laws and 160 acres. In the instant 
case this difference is 36.06 acres, of which appellant seeks 
to use 25.50. j 

It will be noted that the statute uses the phra$e “as in 
pre-emption cases” in referring to the declaratory state¬ 
ment. There is authority for the rule that in pre-emption 
cases the fact that the declaratory statement is ;not filed 
within three months after settlement has begun does not 
make the declaratory statement void and of no effect. 

Johnson vs. Towsley, 80 U. S. (13 Wallj) 72. 

Lansdale vs. Daniels, 100 U. S. 113. 

I 

In the instant case the Government officials did nothing 
whatever to forfeit the rights acquired by Rogers jby virtue 
of his declaratory statement. On the contrary, oti Decem- 
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ber 2, 1874, he made improvements and settlement and was 
later granted a patent for the lands embraced in his declara¬ 
tory statement (R. p. 6). Consequently the declaratory 
statement initiated the homestead entry and consequently 
Rogers had prior to June 22, 1874, “entered a quantity of 
lands less than 160 acres” under the homestead laws and 
thereby became entitled to an additional right of 36.06 
acres. 


“Indeed this declaratory statement bears the same 
relation to a purchase under the pre-emption law that 
the original entry in a homestead case does to the final 
acquisition of title. The purpose of each is to place 
on record an assertion of an intent to obtain title under 
the respective statutes.” 

Whitney vs. Taylor, 158 U. S. 85, 95. 

That the filing of a declaratory statement by a pre-emptor 
constitutes an entry must be concluded when it is remem¬ 
bered that the filing of a declaratory statement by a pre- 
emptor exhausts his right and prevents him from further 
attempting to take title to public land under any pre¬ 
emption laws. 

Sandford vs. Sandford, 139 U. S. 642. 

In the case of Whitney vs. Taylor, supra, Mr. Justice 
Brewer says: 

“In this respect notice may also be taken of the rule 
prevailing in the land department where a filing of the 
declaratory statement is recognized as the assertion 
of a pre-emption claim which excepts a tract from the 
scope of a railroad grant. * * *” 

“Indeed this declaratory statement bears substan¬ 
tially the same relation to a purchaser under the pre¬ 
emption law that the original entry in a homestead 
case does to the final acquisition of title. The purpose 
of each is to place on record an assertion of an intent 
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to obtain title under the respective statutes. This 
statement was filed with the register and receiver, and 
was obviously intended to enable them to reserve the 
tract from sale, for the time allowed the settler to 
perfect his entry and pay for the land. Johnson vs. 
Towsley, 80 U. S. 13 Wall. 72, 89, 20 L., 485, 488. 
By neither the declaratory statement in a pre-emption 
case nor the original entry in a homestead case, is any 
vested right acquired as against the Government. For 
each fees must be paid by the appliicant, and each prac¬ 
tically amounts to nothing more than a declaration of 
intentions. It is true one must be verified! and the 
other need not be, but this does not create any essen¬ 
tial difference in the character of the proceeding; and 
when the declaratory statement is accepted by the 
local land officers and the fact noted on the land books, 
the effect is precisely the same as that which follows 
from the acceptance of the verified application in a 
homestead case and its entry on the land books. The 
latter, as we have seen in the two cases of Kansas Pac. 
R. Co. vs. Dunmeyer and Hastings & D. R. Co. vs. 
Whitney, supra, has been expressly adjudged to be 
sufficient to take the land out of the scope of the grant. 
The reasons given therefor lead to the same conclu¬ 
sion in respect to a declaratory statement.” 

This same view of a soldier’s right was expressed in the 
case of Rose vs. Nevada and Grass Valley Wood and 
Lumber Co., 73 Calif. 385, 15 Pac. 19, where ihe Court 
said: 

‘The patent to plaintiff’s grantor was issued under 
the provisions of section 2306, Rev. St. U. S. This sec¬ 
tion was a part of the Act of Congress passed April 4, 
1872, and is entirely independent of other sections of 
chapter 5, among which it is placed. Unlike dur Codes, 
the Revised Statutes of the United States are not to be 
read as one act, it being expressly provided that “the 
arrangement and classification of the several sections 
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of the revision have been made for the purpose of a 
more convenient and orderly arrangement of the same, 
and. therefore, no inference or presumption of a leg¬ 
islative construction is to be drawn by reason of the 
title under which any particular section is placed.” 
Section 5600, Rev. St. U. S. Under the act referred 
to as Amended in June, 1872, the additional entry 
allowed to honorably discharged soldiers and sailors 
was confined to lands contiguous to the tract embraced 
in the first entry. 17 St. at Large, 333. A year later 
this restriction was removed, and the section as origi¬ 
nally passed was restored. The natural and logical 
conclusion to be drawn from these acts is that occu¬ 
pancy on the part of the claimant is not required. The 
Government certainly did not intend that the bene¬ 
ficiary should abandon his original homestead, which 
he has cultivated and improved, in order to secure the 
additional number of acres which he is authorized by 
the statute to locate at another place. The provisions 
of other sections of chapter 5, respecting residences 
upon the land entered, are, therefore, inapplicable to 
the additional homestead entries under section 2306. 
Knight vs. Leary, 54 Wis. 459, 11 N. W. Rep. 600.” 

The forfeiture, if any there was, was Rogers’ right to 
take 123.94 acres as a homestead and net the claim to an 
additional right as to the remainder. 

What is the meaning of the words “ENTER” and 
“ENTRY” as used in the Statutes? 

The appellee asserts that it constitutes taking physical 
possession. At least, his statements and conclusions in the 
case before us warrant this construction. Let us see if 
such a construction is fair and reasonable. Is not in fact 
the meaning of the two words intended to be any act in¬ 
dicating in the proper tribunal an intention to assert a 
claim or title to the land ? Is not in fact this last interpre¬ 
tation so “plain and unmistakable” that it becomes the 
Court’s duty to compel the Appellee to grant the relief 
the Appellant seeks? 
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“Entry” means “any act by which an individual ac¬ 
quires an inceptive right to a portion of the unappro¬ 
priated soil of the country by filing his claim in the 
office of an officer known in the legislation of the sev¬ 
eral States by the epithet of an entry-takef and cor¬ 
responding very much in his functions with! the regis¬ 
ters of the Land Office under the Acts of the United 
States.” 

Chotard vs. Pope, 12 Wheat. 586; 6 L.j Ed. 737. 

“Its sense, in the legal nomenclature of this country, 
is now as fixed and definite as that of many terms 
borrowed from the common law.” Idem. \ 

i 

The definition given in Chotard vs. Pope is followed with 
approval in Sturr vs. Beck, 133 U. S. 541, wherein the 
Court quotes with approval the opinion of Attorney General 
McVeagh that land “entered” by a homesteader cannot 
be set aside by the President for military reservation, while 
the entry stands “even prior to full completion of title in 
the settler.” The settler’s right “amounts to ah equitable 
interest in the land” and “until forfeited * * * it must 

i __ 

prevail not only against individuals but against the Gov¬ 
ernment.” 

Again “entry” means to “acquire unappropriated soil of 
the United States by filing a claim with the Register of the 
Land Office.” Words and Phrases, Vol. 3, p[ 2407. 

Entry as used in Sections 2304 and 2309 did not con¬ 
template an actual physical possession or anything ap¬ 
proaching it. 

In the case of Hastings and Dakota R. R. Co. vs. 
Whitney, 132 U. S. 363, 33 L. Ed. 363, it appeared that 
one Turner on May 8, 1865, made affidavit in pursuance 
to statute that he was the head of a family, a citizen resid¬ 
ing in New York and then in actual military service and 
appointed Conwell to enter the land sought to tie acquired. 
The affidavit failed to show that any of Turner’s family 
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lived on the land or that the same was in any way improved. 
In fact, his family did not live there and there were no 
improvements. Fees were paid and the entry remained 
uncancelled until September 30, 1872. In the interim the 
R. R., under a statute exempting lands to which home¬ 
stead or exemption rights had “attached” located a line 
through the State, including in its limits the Turner land. 
May 7, 1877, Whitney made entry of the same lands and 
received a patent. The Supreme Court said: 

“The entry being made and the certificate being 
executed and delivered the particular land entered 
thereby became segregated from the mass of public 
lands and takes the character of private property.” 

A perusal of the dictionaries and adjudicated cases fails 
to disclose that these words are used in any other sense than 
an attempt to acquire public lands by means of filing the 
proper notice in the land office and this meaning has been 
followed in all the cases from Chotard vs. Pope (supra de¬ 
cided in 1827) down to the present time. 

The meaning of the statute is so plain and unmistakable 
that to hold as does the appellee in effect deprives the ap¬ 
pellant of a property right and is arbitrary and leaves no 
discretion to the appellee. We therefore respectfully sub¬ 
mit that the trial Court should be reversed. 


HARRY A. HEGARTY. 
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Court of Appeals of the District of 

Columbia. 

October Term, 1920. 

William L. Shanks, appellant, 

v. 

John Barton Payne, Secretary of the 

Interior. 

APPEAL FROM TEE SUPREME COURT OF THE DISTRICT OF 

COL UMBIA. \ 

— ' ' 

BRIEF AND ARGUMENT FOR APPELLEE. 

George S. Rogers, a soldier in the Union Army in 
the Civil War, filed a soldier’s declaratory statement 
(R. S., sec. 2304, sec. 2309) for a certain tracti of land 
on November 10, 1873 (Record, p. 2). On December 
2, 1874, thirteen months later, he made actual home¬ 
stead entry on this tract. December 30, 1876, he 
received patent therefor. In his final proof bn final 
entry, his witnesses stated that he had entered upon 
and made settlement December 2, 1874, had built a 
house thereon, and had lived there from September 2, 
1874, until making final proof. In Rogers’s own 
final affidavit, however, he stated that he had made 
his actual settlement upon, had cultivated the land, 
and had resided thereon since December 2, 1874 
(Record, p. 6). 
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Now this entry embraced 123.94 acres (Record, 
p. 10) and if it can be said to have been made prior 
to June 22, 1874, soldier would have been entitled 
to a soldier’s additional homestead right of 36.06 
acres of land (Record, p. 2). (Sec. 2306, R. S.) 
(The date of adoption of the Revised Statutes is 
June 22,1874.) If Rogers’s entry can not be said to 
have been made before that date, he was not entitled 
to an additional right. 

The appellant claims that such a right existed, 
and that he is the present owner thereof by assign¬ 
ments. He sought to use 25.50 acres of said right in 
his application for the land in controversy. This 
application was rejected for reasons set forth in the 
decisions of the Land Department attached as ex¬ 
hibits to his bill. (Record, pp. 5-12.) 

Whether Rogers’s entry forms the basis of an addi¬ 
tional right depends upon the effect to be given to 
what he did on November 10, 1873. 

January 14, 1916, the claim was rejected by the 
Commissioner of the General Land Office on the 
ground that Rogers’s declaratory statement does not 
constitute a proper basis for an additional right. 
(Record, pp. 5-6.) 

February 12, 1916, the appellant submitted an 
affidavit of Rogers tending to show that his residence 
on the land was established in the spring or summer 
of 1874, in a house built by a prior claimant, from 
whom Rogers had purchased it. He also submitted 
the affidavit of one who claimed that he assisted 
Rogers in breaking up part of the land in 1874. 
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February 25, 1916, the Commissioner adhered to 
his former ruling, because the declaratory statement 
had not been followed by entry within six inonths. 
(Record, pp. 7-9.) | B j gM 

September 20, 1918, the Secretary affirmed the 
judgment below, the case having been taken to him 
on appeal. (Record, p. 10.) 

December 24, 1918, a motion for rehearing was 
denied. (Record, pp. 11-13.) 

The appellant then instituted this suit, praying 
that the court “issue its judgment” holding and de¬ 
claring that soldier’s declaratory statement was an 
entry under the homestead law and that it secured 
to appellant, by virtue of section 2306, Revised 
Statutes, a complete and perfect property right to 
25.50 acres, and that no further entry was required, 
or settlement and improvement necessary. He asked 
that the appellee be perpetually enjoined from car¬ 
rying out his decision and from canceling the appli- 
cation. He wanted said decision to be declared 
illegal, null, and void. j 

To this we filed a motion to dismiss. (Record, 
pp. 13-14.) The motion assigned as grounds therefor 
the failure of the bill in setting forth any facts 
entitling appellant to the relief sought; the fact that 
title was in the United States, which is not a party 
to the suit; and that the bill sought nothihg other 
than a review and reversal of the Secretary’s de¬ 
cision, not for lack of jurisdiction, but for error in 
his rulings. j 
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The trial court took the view just stated (Record, 
pp. 14-15), and held that whether the appellee’s con¬ 
struction of the statute was correct, albeit “there is 
much to be said in its favor,” the ruling could not 
be said to be arbitrary; hence, on the authority of 
U. S. ex rel. Wattis v. Lane, decided by this court at 
the October Term, 1919, he dismissed the bill. 
Whereupon the case was removed here on appeal. 

ARGUMENT. 

The ground on which the lower court dismissed 
this bill is eminently sound. This case is like the 
Wattis case (48 Wash. Law Rep., 33) in many 
respects. There, as here, a phase of the soldiers’ 
additional right was in controversy. There as here, 
the Secretary had given the law a construction 
challenged by the appellant. There as here, the 
court found much to support his construction of the 
law; but there as here, the court ruled that, correct 
or erroneous, the challenged construction could not 
be said to be an arbitrary one. 

In our view, in the present case, the appellee’s 
construction is the only possibly reasonable one, con¬ 
ceding that in any situation a soldier’s declaratory 
statement has any relation whatever to the founda¬ 
tion of a soldier’s additional right. For in the case 
of Fred W. Ashton (31 L. D., 356) the Department, 
in an opinion approved by Assistant Attorney Gen¬ 
eral Van Devanter, held that a soldier’s declaratory 
statement filed prior to June 22, 1874, is not a suffi¬ 
cient basis for an additional right. This decision is 
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legally logical. But in the case of Charles H. Dempsey 
(42 L. D., 215) the Department softened the rigidity 
of its logic, in the interest of old soldiers and those 
claiming under them, by holding that where jthe de¬ 
claratory statement was filed before June 22, 1874, 
and the actual entry was made within the statutory 
six months, albeit after June 22, the entry would be 
regarded as initiated before that date for the purpose 
of according the additional right. This, however, as 
in every situation where the bars are too good- 
naturedly let down, did not satisfy the modem 
traffickers in additional rights; and they tried to 
secure the allowance of claims like the one at bar— 

I 

where the entry was not made within the statutory 
life of the declaratory statement. This the depart¬ 
ment refused in the case of John Richard Heiinz (43 
L. D., 300), holding that where a soldier files a de¬ 
claratory statement and does nothing under it within 
six months, the statement lapses and loses its yitality. 
A subsequent entry, even for the same land, has no 
legal relation to it. The actual entry stand? on its 
own bottom. That is this case. 

Section 2309, Revised Statutes, provides: 

Every soldier, sailor, marine, officer, or 
other person coming within the provisions of 
section 2304 may, as well by an agent as in 
person, enter upon such homestead by filing a 
declaratory statement, as in preemption cases; 
but such claimant in person shall within the 
time prescribed make his actual entry, com¬ 
mence settlement and improvements on the 
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same, and thereafter fulfill the requirements 
of the law. 

The section referred to (2304) provides, in that 
part pertinent to this case, as follows: 

• but such homestead settler shall be allowed 
six months after locating his homestead and 
filing his declaratory statement within which 
to make his entry and commence his settle¬ 
ment and improvement. 

The original act (April 4, 1872, 17 Stat., 49), in its 
first section, provided that the soldier “shall be 
allowed six months after locating his homestead 
within which to commence his settlement and im¬ 
provement.” Section 5 of that act, the original of 
section 2309, provided that the soldier might “as 
well by an agent as in person enter upon said home¬ 
stead: Provided, That said claimant in person shall, 
within the time prescribed, commence settlement,” 
etc. 

This act failed to provide a manner of “locating.” 
Locating meant, in the sense there used, undoubtedly 
a picking out, a selection, of a particular tract desired 
as a homestead. So the act was amended June 8, 
1872 (17 Stat., 333), by changing section 1 so as to 
read “after locating and filing his declaratory state¬ 
ment” and by modifying section 5 so as to read “as 
well by an agent as in person enter upon said home¬ 
stead by filing a declaratory statement as in 'preemption 
cases.” 

The main purpose of this legislation was to give a 
soldier a privilege not enjoyed by others—that is, a 
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chance to secure a homestead on the public domain 
without the necessity of personal search for a desirable 
spot. One other than a soldier could connect himself 
with a homestead only by personal action—H. e., a 
selection and immediate entry thereof at some land 
office. But the soldier could appoint some agent to 
pick out a desirable tract. This agent could execute. 
and file a declaratory statement describing the land. 
That act insured the land to the soldier for six 
months. He need not go near the land immediately; 
he had six months within which to do those things 
required of the ordinary entryman. During the six 
months, no one else could enter the land adversely to 
him and secure title. The procedure is described in 
the General Land Office Circular of June 17, 1875 
(Copp’s Public Land Laws, 186): 

On the party producing the proper proof of 
his right to do so, immediate entry of the tract 
desired may be made; but if the party so 
elect, he may file a declaration to the effect 
that he claims a specified tract of land as his 
homestead, and that he takes it for actual set¬ 
tlement and cultivation. The register and 
receiver will number the declarations so filed 


in a separate series, according to the order of 
filing, enter them on their records, and with 
their monthly returns forward an abstract, to 
embrace all declarations of this class filed with 


them during the month. Thereafter, at any 
time within six months from the date of filing, 
the party may come forward, make his entry 


of the land, and commence his settlement and 
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improvement. Should the party present his 
declaration through an agent, as authorized 
by section 2309, said agent must produce a 
duly executed power of attorney from the 
principal desiring to make the entry, who will 
be bound by the selection his agent may make 
the same as though made by himself. Fail¬ 
ure of the party to make entry of the tract 
filed upon by himself or agent, within six 
months from the date of filing, will be regarded 
as an abandonment, and a forfeiture of his 
right to enter; but in any case where the party 
acted in good faith, and the failure resulted 
from sickness, misfortune, or any insurmount¬ 
able cause, he may submit, through the regis¬ 
ter and receiver of the proper district land 
office, his affidavit setting forth that such was 
the case, with the reasons of his failure, and 
that he has not attempted by sale, barter, or 
in any way whatever, to alienate for gain or 
profit his claim or right under the filing, or to 
the land covered thereby. If the showing so 
made should be found satisfactory, the regis¬ 
ter and receiver will be instructed to permit 
him to enter as a homestead the same tract 
for which his declaration was filed, if no valid 
adverse right to that tract shall have inter¬ 
vened, or any other tract subject to entry, in 
case a valid adverse right shall have inter¬ 
vened to the tract filed upon. 

The form prescribed was as follows (id., p. 196): 
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SOLDIER’S homestead; 

Section 2304 of the Revised Statutes of the 

United States. 

Homestead Declaration. 

Land Office at-j-, 

(Date)-, 187- 

No. -. j 

I,-, do hereby declare and 

give notice that I claim for a homestead, under 
section 2304 of the Revised Statutes of the 
United States, granting homesteads to honor¬ 
ably discharged soldiers and sailors, their wid¬ 
ows and orphans, the-of section-, 

of township-, of range-, contain¬ 
ing -acres; and I further declare that 

I take the said tract of land for actual settle¬ 
ment and cultivation, and for my own use and 
benefit. 

Per-f-, 

His Attorney in Fact. 

* 

Thereafter the soldier applied to enter, using the 
following form (id., p. 197): 

j 

soldier’s homestead. 

Section 2304 of the Revised Statutes of the 

United States. | 

Application. 

I 

Land Office at-—. 

I 

Date-j 187—. 

I,-, hereby apply to enter, 

under section 2304 of the Revised Statutes of 


10722-20 - 2 
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the United States, the-of section-, 

of township -, of range -, con¬ 
taining - acres, and for which I filed 

my declaration on the-day of-, 

-, through-, my duly ap¬ 
pointed agent. 

• 

I,-, register of the land office 

at - -, do hereby certify that 

--filed the above application at 

this office on the-day of-,-, 

and that he has taken the oath and paid the 
fees and commissions prescribed by law. 

Register. 

Rogers’s application, dated December 2, 1874, was 
in the last form (except that it referred to the act of 
June 8, 1872, instead of section 2304), and recites 
that he had filed his declaratory statement “through 
myself.” 

The declaratory statements were reported by the 
local land officers in their monthly returns in the 
form of an abstract as provided by the provisions of 
the circular above quoted. If an entry was made 
within the six months, the declaratory statement was 
forwarded with the entry papers. But if entry was 
not made within six months, the declaratory state¬ 
ment had nothing to do with the entry and was not 
forwarded to the General Land Office. Rogers’s 
declaratory statement, for that reason, was not sent 
to Washington and is not in the files of the General 
Land Office. Consequently, we are unable to furnish 
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a copy to the court, but it was undoubtedly in the 
form prescribed by the circular aforesaid, with a 

* • j ; * 

reference to the act of June 8, 1872, instead of section 
2304, Revised Statutes. | 

Later the General Land Office changed the form of 
the declaratory statement, making one form for a 

personal statement and another for one made by 
agent. (Circular of Dec. 15, 1882, 1 L. D. 648.) 

While it is true that section 2309 enabled a sol¬ 
dier either by himself or by an agent to select a home¬ 
stead by filing a “declaratory statement,” it does 
not enable him by an agent to make an “entry.” 
The “ entry, ” the “ actual entry, ” like in any home¬ 
stead case, had to be made by the soldier “ in person. ” 
As the “declaratory statement” under section 2309 
could be filed by an agent as well as by the soldier in 
person, the Congress, having used the word “enter” 
upon such homestead by filing the declaratory state¬ 
ment, took extreme care not to be misunderstood as 
waiving in any respect the requirements of the home¬ 
stead law; so it used the phrase “in person” and 
emphasized “entry” by the qualifying adjective 
“ actual.” 

The effect of a soldier’s declaratory statement was 
very much the same as the “preference right” 
accorded to a contestant by the act of May 14, 1880, 
a right to enter within 30 days to the exclusion of 
others. The “declaratory statement” did not segre- 

" I 

gate the land; it did not appropriate the land (1 L. D., 
80) to the declarant. It merely “located” his claim. 
What it did do was to record his claim to the land; 
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others might apply for it; but if within the six months' 
period, he made his actual entry, every other home¬ 
stead claim had to yield to it. Failure to make entry 
within the six months operated as an abandonment 
of the right, as we have seen from the portion of the 
circular of 1875 hereinbefore quoted. 

The distinction again appears in the language of 
the declaratory statement and the application. If 
the court will turn back to the copies of the forms, 
it will be noted that the declaratory statement says 
that the soldier declares and gives notice that he 
“ claims” the described land for a homestead. By 
this he located his claim. Within the six months' 
period, he filed the application whereby he applied 
“to enter” under section 2304, Revised Statutes, the 
land covered by his declaration. “Enter” in sect. 
2309, read in connection with sect. 2304, meant 
“locate.” 

If the soldier failed to follow up his declaratory 
statement he ran the risk of losing the land he 
desired. At the end of six months, some other appli¬ 
cant might enter the land. He abandoned his claim 
to the location. Of course, if no other person had 
entered the land even after the lapse of a year (as 
in this case) the soldier would still have the privilege, 
like anyone else, of making homestead entry of the 
land. When he made the actual entry in such a 
case, there was no virtue in his declaratory state¬ 
ment. The statutorv effect of that instrument had 
long before expired. By its operation the Govern- 
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ment had held the land for six months for the benefit 
of the soldier. But at the end of that time, under 
the express terms of the statute, its virtue had de¬ 
parted. It was mere accident that some one else had 
not made entry. In December, 1874, when Rogers 
made his entry, he stood in respect to the land just 
like any other qualified person who had never filed 
a declaratory statement. 

The application of these observations to the actual 
case at bar will demonstrate the correctness of the 
appellee’s position in refusing to allow a soldier’s 
additional right predicated upon the facts in this 
case. 

I 

I 

Rogers filed a declaratory statement November 10, 

1873. He made entry December 2, 1874-j—nearly 
’ thirteen months later. Under the law he was re¬ 
quired to make this entry not later than IVIay 10, 

1874. The period of effect of his declaratory state¬ 
ment expired that day. Theretofore he could have 
taken the land to the exclusion of others. There¬ 
after anyone could have taken the land to his exclu¬ 
sion. It happened that there was no claim to the 
land December 2, 1874—not even Rogers’s claim. 

• I 

So Rogers as well as anybody else with tjhe legal 
qualifications had the right to enter. Now if what 

Rogers did November 10, 1873, i. e., “enter upon 

| 

such homestead by filing a declaratory statement,’ r 
was an entry under the homestead laws which would 
be a basis of an additional right under section 2305, 
Revised Statutes, then the actual entry of December 
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2, 1874, must have been another entry—an addi¬ 
tional entry in itself exhausting the entire home¬ 
stead right (and more than exhausting it). If the 
action taken on November 10, 1873, was not in itself 
a homestead entry, but merely a “location,” then, 
December 2, 1874, Rogers not having exercised his 
homestead right had an undoubted right to make 
entry; if the action taken November 10, 1873, was 
an entry, then, December 2, 1874, Rogers merely 
had a right of additional entry to an amount that 
would make up 160 acres. If the entry of December 
2, 1874, was an original entry as we claim, then no 
additional right can be based thereupon because it 
was subsequent in date to June 22, 1874. If it were 
not an original entry, it was an additional entry in 
itself completely exhausting the entire right. 

There is no escape from this dilemma, unless the 
statute is violated. Whatever connection exists 
between a declaratory statement and the actual entry 
is limited by the terms of the statute to a period of 
six months. The life of the declaratory statement is 
expressly limited. The court, no more than the 
Department, can extend the period. The latter has 
gone the limit in holding that if actual entry be made 
within the life of the declaratory statement, by rela¬ 
tion we may go back to the date of filing the declara¬ 
tory statement in order to uphold an additional right 
predicated upon it. It is very much to be doubted 
that the Department took a sound view of the law in 
overruling Judge Van Devanter’s decision in the 
Ashton case (31 L. D., 356). But conceding that you 
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can apply the doctrine of relation to an actual entry 
made within the period of vitality of a declaratory 
statement, it is stretching the doctrine top far to 
bridge a period during which the declarator state¬ 
ment is dead. The doctrine of relation may be a 
Comprehensive thing but it does not involve the doc¬ 
trine of the resurrection of the dead. The initiatory 
proceeding must be “regularly followed up” (Shepley 
v. Cowan, 91 U. S., 330, 338). In this case, it was 
not. The soldier did not comply with the statutory 
requirement of making actual entry within six 
months from filing declaratory statement. 

Perhaps we have covered this subject with unnec¬ 
essary fullness in view of the information which a 
reading of the decision in United States v. j Morehead 
(243 U. S., 607) will afford—a decision which will 

j 

advise the court not onlv of the distinction between 

V j 

a “declaratory statement” in the preemption law 
and such a “soldier’s declaratory statement” as we 
have in this case, but will further inform you that 
the filing of a soldier’s declaratory statement merely 
secures a preferential right to acquire, under the 
homestead law, the particular tract located on, that 
it is not a necessary step in acquiring title to the 
land, and that it lapses unless, within six months, 
the soldier makes entry and actually cpmmences 
settlement and improvement. 

The cases cited in appellant’s brief (Johnson v. 
Towsley, 80 U. S., 72; Lansdale v. Daniels, 100 U. S., 
13; Whitney v. Taylor, 158 U. S., 85; Sandford v. 
Sandford, 139 U. S., 642) deal with preemption 
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declaratory statements, and the case of Hastings & 
Dakota R. R. Co. v. Whitney (132 U. S., 363) has 
nothing to do with either sort of declaratory state¬ 
ments; merely holding that an entry allowed (whether 
it should have been or not) segregates the land and 
precludes it from a subsequent grant by Congress. 
Spurr v. Beck (133 U. S., 541) relates to an “actual 
entry,” whereby the entryman had such rights in 
the land as to prevent subsequently the attempted 
acquisition of water rights and the construction of a 
ditch thereon by another, although at that time the 
entry had not progressed to the final proof period. 

In the Hastings case, the court will find on page 
363 a definition of an “entry:” 

Under the homestead law three things are 
needed to be done in order to constitute an 
entry of public lands: First, the applicant 
must make an affidavit setting forth the facts 
which entitle him to make such an entry; 
second, he must make a formal application; 
and, third, he must make payment of the 
money required. When these three requisites 
are complied with, and the certificate of entry 
is executed and delivered to him, the entry is 
made—the land is entered. 

Contrast this with what Rogers did on November 
10, 1873: He made no affidavit; he made no applica¬ 
tion; he paid no fees. All he did was to file the 
statement, the text of which is hereinbefore set 
forth—“notice” that “I claim for a homestead” a 
certain tract. It was not until December 2, 1874, 
that he did the things described in the above excerpt. 
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A preemption declaratory statement is an utterly 
different thing. It is a notice of intention to pur¬ 
chase the land upon which settlement, etc., have 
actually commenced, whereas the soldier’s declaratory 
statement is merely a notice of intention later to 
make entry, settlement, cultivation, etc. Whitney v. 
Taylor, supra, classes the preemption declaratory state¬ 
ment not with the soldier’s declaratory statement, but 
with “ the original entry in a homestead case,” i. e., 
the entry described in the Hastings case. The ex¬ 
pression “as in preemption cases” means that the 
soldier, by agent or in person, may file a declaratory 
statement in writing with the local land officers de¬ 
scribing the land and declaring his intention to claim 
the same under the homestead laws. His actual 
physical relation to the land would follow, within six 
months, rather than precede his declaration—the 
converse of the situation in a preemption case. 

The Morehead case says that the filing of a declara¬ 
tory statement is not a “ necessary step” in acquiring 
title to the land in a homestead case; whereas in the 
preemption law, it is an absolute necessity.! If not 
even a “necessary step” how can it be said to be an 
“entry” within the meaning of the law governing a 
soldier’s additional right? 

We submit that the decree below should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, i 

Assistant Attorney. 
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